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ORDER 

Adoptcd: February 26,2003 Rc1c:ised: Fchi-usi-y 27, 2003 

By the Wireline Competition Bureau: 

I .  Before the Telecommunica~ions Access Policy Division is a Request for Review 
liled by the Electi-onic Classroom of Tomorrow (ECOT), CoIuinbus, Ohio.' ECOT seeks review 
of a decision denying ECOT's Funding Year 2001 application for discounts under the schools 
and libraries iiniversal service ~nechanisin.~ For the reasons set forth below, we dismiss the 
Request for Review without ]prejudice: pcnding final judgment in a related slatc court IitigutIoii. 

2.  On December 4, 2001, SLD issued a Funding Cominitinenl Decision Lxrler 
denying all of ECOT's Funding Year 2001 funding irequests on the grounds that ECOT was not 
an  eligible school.' ECO1- nom' appeals that detc~-mi~lation, arguing that i t  is eligihlc becausc i t  
meets the eligibility requirements of section 254 of the Act.4 

Rcquesl JOr Revien~ o//he Drci.rion ofrhe Ci?iversal Service Adminisrraror B)l Elecrronic Classroom <,fTot~lon-on.. I 

CC Docke l  Nos. 96-45 and 97-21. Request fo r  Review, f i led January 3, 2001 (Request for Review). 

' Letter fi-otn Scltools and Librai.ics Div is ion,  Universal Set-vice Administrative Company, to W i l l i am I.aper. 
Clectt.otiic Classroom of Totnor iow,  dated December 4, 2001 (Funding Cointnit inent Decision Letier). 

Id. 

See 47 IJ.S.C. 6 254. added i o  i l ie Communications Act  o f  I934 (47 U.S.C. $ 5  1 5 1 ,  el xq.) by the 
~ fe lecn in in i~n ica i ions  A c i  of 1996. Pub. L. No. 104-104, I 10 Stat. 56 (the Acr). See ulso Rcquest fo r  Rev iew 



Pctlcl-al Cotnniunicwtioiis Conintisnion n4 03-001 

2 .  Only eligible schools and libraries m a y  receive universal service Tunds under the 
schools and libraries universal service ~neclianism.~ To be eligible, a school must. among other 
things. meet the statutory definition of"elen1entary school" or "secondary school" contained in 
the Elemcntary and Secondary Education Act of 1965 (Education Act).6 Under the Eklucation 
Act  as amcnded, an "[e]lemcntary school" is defined as "a nonprofit institutional day or 
i-esidential school that providcs elementary education, as determined undei- State law."' A 
"[slecondary school" is defined as "a nonprofit iustitutional day or residential school that 
provides secondary cducation, as determined under State law, except that such tenn does not 
include any  educatioii beyond grade I 2.,18 'Thus, the Commission looks to the applicable State 
I ~ I Y  io deteimine whcther an educational entity qualifies as an elementary or secondary school." 

4 .  ECOT asscrts that it satislies the definition of elcmcntary school and secondar) 
scliool under tlie Education Act.'" J n  pal-ticular, it asserts that tlie Ohio Depai-tinent of Education 
(ODE) has delei-inincd that LCOT may provide both elemcntary and secondary education. 

5 .  We take notice of the fact that the mlidity of ECOT as a char~cr  school mt lcr  the 
Ohio statutes and  Constitution is at issue iii litigation currently pcnding i n  Ohio slate coul-t (Ohio 
State Cour~ litigation)." B;ised on our review of tlie pleadings in the Ohio State Cou1.t liligatioii. 
including the l'hird .Amcndd Complaint and the Answer fjled by ECOT, we find that thc best 
cotii-se of action is to dismiss the pending Request for Review without prejudice to the rights of 
CCOT to i-efile if, at the coiiclusion of the Ohio State Court litigation: ECO'I' determines that the 
icliell-equested here is consistent u'ith thc rulings in that action.'* We find it likely that the 

' 47 C.F I<. 9 54.501 ;.see /~cderu/-Siare ./niii/ Board o17 Uiii,;ei-,~alS~,rv,ce, CC Docket N o .  96-45. Repo1.1 imd Ordei.. 
I 2  F C C  Rcd 8776, 9066; Ipata. 552 (1 997) (Uiiiversai Service Order), as corrcclcd by Federal-Siaic . IoinI Horwd (vi 
I ~ , , i ~ ~ , ~ . , u l S e i ~ i ~ i i c ,  C C  Docket No. 96-45, Ltrata, F C C  97.157 (rel. June 4, 1997), uflirincd in parr, 7'exu.v (@ice (4 
f'uhiic U i i / q  Coiii~.se/ v. FCC, 18; T 3 d  393 (5th Cir. 1999) (affirming Ui~;i 'ersa/Service Order iii pa17 and 
tevcisinp ;ind i.eiiianding on i inrclated grounds), cei-l denied, Cclpuge, Inc. v.  FCC, I 2 0  S. Ct. 2212 (May 30;  2~lO0). 
c'ci'i dolied, A78TCorp 1'. C'incimiaii Be// Tel. Co., I20 S. Ct. 2237 (Junc 5, 2000). cerl. disiiiisxd, G7Z Sei-1,ii.e 
C ' i q ~  1'. FCC'. 121 S. Ct. 423 (Novenibrr 2. 2000). 

" 4 7  l J .S.C.  5 s  ?54(11)(4). 254(1!)(5)(A). 

20 U.S.C. $ SSOl(l4). 

20 U.S.C. 6 8801(25). 

Cf. I/ilok.s 1' Clad Couiii~~,Schoii/ /lisrvicr, 228 I; 3d 1036. 1040 (9'" Cir. 2000) ( / looks)  (aiialyring ma te i i a l l y  
identical dcfinil iuiis of"eleiiientary school" and "sccondary sc11001" in Individuals wi lh Disabilitie, Fducat ioi i  Ac l  
( I D E A )  and coi ic ludinp Ihat ddiirilton of"rleniental-y school" and "secondar)' school" are Ihcteby "coii imitted tu 
'State law" ')  

') 

Request  tot^ R e v i e w a l  7. 

See gewi-ully Ohio Slate Fede,-orion oj  Teachers 11. Ohio Srale Board oj  Educutiuii, 01 CVH 05 4457, Court of 

I//  

, I  

Cotninoii Pleas, Franklin County. Ohio. 

" S e e  OSFT Acl ion. Third A m  C'oinpl., filed Apr i l  24, 2002 (Third Amended Coinplaint): OSFT Act ion,  At iswcr.  
filed May 9. 2002 (Answcr). Wc i iote that; all l lou$ the defeiidant named in the Third Amended Coinplaint i s  tlle 
"Edvcal iui iul  Classroom nt'Toinoi.row" ( i ta l ics added): the Answer recognizes that this parry and ECOT are ihc 
w i i c .  ,Gee Answer a t  I 

2 
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Ohio State Court liligatioii x i 1 1  significaiitly narrow tlie issues before us, specifically lesol\iiig 
the status ofECO1- under Ohio state law. Pcrmitting the state court to resolve this issue will 
tlici-efore conse r~e  Coinmission resources and avoid the possibility of inconsistent legal 
conclusions and a resulting federal-state conflict. Further, because the matter is puIc1y one of 
state law, \vc conclude that the Ohio state cowt is the more appropriate forum for its resolution. 
l‘liis is consistent with Cominission precedent in other coi~fexts.’~ Should ECOT find, after the 
1iiatter is resolved, that rene\val of the Request foi- Review is appropriate, i t  should refile its 
Jtequest lor Review within 60 days ofjudgincnt along with the appropriate court documenls 
dcmonsti-aling resolution. In die event that ECOT ultiinately refiles its Request for Review, it 
siiauld address tlic impact ol‘ the Ohio State Court litigation on ECOT’s entitlement to tijsco~inls 
t~nder  the schools and Iibrai-ies uni\~ersal sei-vice support iuechanism. 

6 .  ACCORDINGLY, IT IS llEREBY ORDERED, pursuant to authority delcgated 
under sections 0.9 1. (7.291. and 54.722(a) ofthe Co~iimissior~’~ rules, 47 C.17.R. 55 0.91 ~ 0.291. 
and 54.722(a), that the Request for Review filed by the Electronic Classrooin of Tomorrow on 
I ;~nua~-y  3: 2001 is DISMISSED without pi~judice to renew within 60 days ofjudgment in thc 
Ohio State Court litigation. 

FEDERAL COMMUNICATIONS COM M l  SSl ON 

Carol E. Mattey d 

Deputy Chief, Wireline Competition Bureau 


